
X.	 FORCE MAJEURE 

57. Respondents shall perform all the requirements of this Order within the time limits set 
forth, approved, or established herein, unless the performance is prevented or delayed 
solely by events which constitute a force majeure. A force majeure is defined as any 
event arising from causes not reasonably foreseeable and beyond the control of the 
Respondents which could not be overcome by due diligence and which delays or prevents 
performance by a date required by this Order. Such events do not include unanticipated 
or increased costs of performance, normal precipitation events, or failure to obtain 
federal, state, or local permits. 

58. Respondents shall notify in writing the EPA Project Coordinator within ten (10) calendar 
days after becoming aware of any event, which they know or should kllow constitutes a 
force majeure. Such notice shall detail the estimated length of delay, including necessary 
demobilization and remobilization, its causes, measures taken or to be taken to minimize 
the delay, and an estimated timetable for implementation of these measures. Respondents 
shall adopt all reasonable measures to avoid and minimize the delay. Failure to comply 
with the notice provision of this section shall constitute a waiver of Respondents' right to 
assert a force majeure. 

59. After receiving notice that Respondents are invoking the force majeure provisions of this 
Order, EPA will respond in writing indicating either EPA's agreement that the event 
constitutes a force majeure or its disagreement and the reasons therefore. 

60.	 If the Parties agree that a force majeure has occurred, the time for performance may be 
extended, uponEPA approval, for a period equal to the delay resulting from such 
circumstances. This shall be accomplished through written amendment to this Order, or 
modifying the schedule for particular task(s) under the Order. Such an extension or 
modification will not alter the schedule for performance or completion of any other tasks 
required by this Order. 

XI. EFFECT OF SETTLEMENT AND RESERVATION OF RIGHTS 

61. Pursuant to 40 C.F.R. § 22.31 (b), the effective date of this CAFO shall be the date when 
such document is filed with the Regional Hearing Clerk of the United States 
Environmental Protection Agency, Region 2. After such filing, EPA will notify 
Respondents' Project Coordinators of the effective date. 

62. Respondents' obligations under this CAFO are severable.	 If a court of competent 
jurisdiction enters a final judgment holding invalid any material provision of this CAFO, 
the remainder of Respondents' obligations under the CAFO shall remai!1 in force and 
shall be fully enforceable. 

63. Nothing in this CAFO shall prevent EPA from taking any necessary action to address 
conditions at Respondents' schools, which may present an imminent hazard, nor shall this 
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CAFO be construed to, nor is it intended to operate in any way, to resolve any criminal 
liability or any other civil liability of Respondents. 

. 64. EPA reserves all its rights to bring enforcement actions against Respondents for alleged 
PCB violations under TSCA and any other applicable laws or regulations. 

65. This CAFO does not waive, extinguish or otherwise affect Respondents' obligation to
 
comply with all applicable provisions ofTSCA, the PCB regulations, and all other
 
federal, state, and local laws, regulations, permits, or other requirements.
 

XII. TERMINATION 

66. The obligations of the Respondents set forth in this Order shall terminate as follows: 

a)	 The Respondents' obligations with respect to the Pilot Study set forth in the NYC 
PCB Work Plan shall terminate upon satisfactory completion of the activities set 
forth in Sections II and III. A. of the Work Plan, except as provided in (b) and (e) 
below. 

b)	 The Respondents' obligations under this CAFO and Work Plan with respect to 
Best Management Practices shall terminate ten(l 0) years after the CAFO's 
effective date. A Citywide PCB Management Plan, if agreed to by Respondents 
and EPA, pursuant to Section III of the NYC PCB Work Plan, will supplant the 
provisions of this sub-paragraph. 

c)	 The Respondents' obligations under a Citywide PCB Management Plan agreed to 
by EPA and Respondents shall terminate pursuant to the schedule contained in 
such Plan. 

d)	 The Respondents' obligations to submit quarterly progress reports pursuant to 
Section IV. A. of the NYC PCB Work Plan shall terminate when the obligations 
set forth in a) - c), above, have terminated. 

e)	 The Respondents' obligations with respect to retention of records set forth in 
Section II. I. of the Work Plan shall terminate pursuant to paragraph 38 of this 
CAFO. 
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In The Matter Of: . 
Administrative Order On Consent 
Docket No: TSCA-02-2010-9201 

If~ RESPONDENT BY, 
CITY OF NEW YORK: NJ&ArJ Greene 

(PLEASE PRINT) 

TITLE: . ASSJkwJ GrlJ~~ GIIIIJ~I, 
DATE: 
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In The Matter Of: 
Administrative Order On Consent 
Docket No: TSCA-02-2010-9201 

RESPONDENT BY: 
NEW YORK CITY SCHOOL 
CONSTRUCTION AUTHORITY: 

NAME: 
(PLEASE PRIND 

TITLE: 

DATE: 
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In The Matter Of: 
Administrative Order On Consent 
Docket No: TSCA-02-2010-9201 

COMPLAINANT:
 
Dore aPost Director 
Divisl nforcement & 

Compliance Assistance 
U. S. Environmental Protection Agency 
Region 2 

DATE:
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In The Matter Of: 
Administrative Order On Consent 
Docket No: TSCA-02-201O-9201 

FINAL ORDER 

The Regional Administrator of EPA, Region 2, concurs in the foregoing Consent 
Agreement in the case ofIn the Matter of the City of New York and the New York City School 
Construction Authority, bearing-Docket Number TSCA-02-2010-9201. The Consent 
Agreement, having been duly accepted and entered into by the parties, is hereby ratified and 
incorporated into this Final Order, which is hereby issued to take effect when filed with the 
Regional Hearing Clerk of EPA, Region 2. 

dl~?t. ~1hJ<--

~Judith A. Enck 
Regional Administrator 
U.S. Environmental Protection Agency, Region 2 
290 Broadway 
New York, New York 10007-1866 

DATE:~ 
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I 

Work Plan to Address PCB Caulk in New York City School Buildings 
(NYC PCB Work Plan) 

This NYC PCB Work Plan ("Work Plan" or "Plan") is attached to and part of the Consent 
Agreement and Final Order ("CAFO") between EPA and Respondents the City of New 
York (the "City") and the New York City School Construction Authority (the "SCA"). 

This Work Plan contains tasks to identify, prioritize, and respond to the presence of PCBs 
in buildings housing public schools. PCB Caulk is considered by EPA to be a potential 
source of PCB exposures in schools. This Work Plan is primarily focused on addressing 
PCB Caulk located in classrooms, gymnasiums and cafeterias ("Primary Exposure Areas"). 
Primary Exposure Areas in the school buildings are areas where students are located for 
prolonged periods during the school day. PCB Caulk may be present around window and 
door frames and other interior joints and may be present around window and door panes. 
A sec<:mdary focus of the Work Plan is PCB Caulk located in transitory interior areas 
(stairways, hallways, bathrooms) (hereinafter "Transitory Areas"), and within a ten foot 
wide strip of any soil immediately adjacent to school buildings where there may be 
significant likelihood of human exposure ("Outside Exposure Areas")..This Work Plan 
does not address any PCB Caulk that may be located in other exterior areas of a school 
building (e.g. masonry), and in interior areas not readily accessible to students{ventilation 
shafts, mechanical areas, utility areas etc.). 

Identification of Relevant Schools 

A.	 Respondents shall identify the universe of public schools buildings built between 
1950 and 1978 ("Relevant Schools"). Within thirty (30) days after the effective 
date of the CAFO, Respondents shall submit to EPA the name of each Relevant 
School Building, the school address, the year the school was built, and the 
educational levels served. 

II	 Stage 1 Pilot Study/lmplementation of Best Management Practices Citywide 

A.	 Within sixty (60) days after the effective date of the CAFO, Respondents, with 
EPA approval, shall select 5 Relevant Schools ("Pilot School Buildings") in 
which to conduct a Pilot Remedial Investigation and Feasibility Study ("Pilot 
RIIFS") of PCB Caulk located in the Primary and Transitory Exposure Areas. 
The Relevant Schools that are selected shall to the extent feasible be of varying . 
types and ages. The purpose of the Pilot RIfFS is to determine the most effective 
strategies for assessing and reducing potential exposure to PCBs contained in 
PCB Caulk located in Primary, Transitory and Outside Exposure Areas with 
consideration of potential human health risks, disruption to educational activities 
and overall costs. 

B.	 Within ninety (90) days following the effective date of the CAFO, Respondents 
shall submit a remedial investigation work plan, including an implementation 



schedule ("RI Plan") fOJ; the Pilot School Buildings for EPA's review and 
approval, which at a minimum shall include: 

a.	 a protocol to collect and analyze in a representative number of 
Primary and Transitory Exposure Areas: 

(1) air samples and dust wipe samples; and 
(2) to identify deteriorating caulk 

(caulk that is peeling, cracking, flaking orshowing other visible signs 
of deterioration) in the representative Areas. . 

b.	 a protocol to collect and analyze soil samples in a representative 
number of Outside Exposure Areas. 

c.	 provision for the collection and analyses of representative samples of . 
suspected PCB Caulk where: (i) analytic results from air samples 
exceed the applicable thresholds set forth in the EPA guidance 
document entitled "Public Health Levels for PCBs in Indoor School 
Air"; or (ii) analytic results from dust wipe samples exceed ten 
micrograms per one hundred square centimeters (" 10 ug/1 00 cm2"); 
or (iii) the caulk is identified as deteriorating. 

d.	 provision for the collection and analyses of representative samples 
of suspected exterior window PC~ Caulk where analytic results 
from soil samples exceed 1 ppm. 

During implementation of the RI Plan, Respondents may submit modifications 
to the protocols or procedures to address the tasks described in this paragraph to 
EPA for review and approval. 

C.	 Within ninety (90) days after the effective date of the CAFO, Respondents shall 
submit a Citizens Participation Plan to EPA outlining steps to inform and obtain 
input from the public concerning the Pilot Study and its progress. Comments 
received from the public shall be advisory in nature. The Citizens Participation 
Plan shall include a document repository, public information sessions, 
opportunities to comment on draft rep9rts, fact sheets, and an implementation 
timetable. 

D.	 Within thirty (30) days following EPA's approval of the RI Plan and. Citizens 
Participation Plan, Respondents shall commence work required under the RI 
Plan, in accordance with its implementation schedule. Within Iiinety (90) days 
after completing such work, Respondents shall submit a RI Report (the "Report") 
to EPA setting forth the findings of the investigation. Among other things, the 
Report shall set forth a protocol for identifying and ranking caulk from "most 
exposure risk" to "least exposure risk." Accompanying the Report shall be a 
Feasibility Study, evaluating potential remedial actions to address PCB Caulk. 
At a minimum, the Feasibility Study shall contain analysis of remedial 
alternatives in terms of reducing human exposure to PCB sources to reduce 
potential human health risks, short term and long term effectiveness, cost, length 
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of implementation, potential to disrupt nonnal school activities, and other 
relevant factors. Where appropriate, the analysis shall be supported by scientific 
data or technical infonnation. The Feasibility Study shall contain: 

(a) An alternative that evaluates removal in Pilot Schools of all PCB Caulk 
identified in Primary Exposure Areas, Transitory Areas, and Outside 
Exposure Areas. 

(b) One or more alternatives evaluating methods of managing and/or 
addressing PCB Caulk, other than removal of all PCB Caulk identified in 
Primary Exposure Areas, Transitory Areas and Outside Exposure Areas, 
including the encapsulation of existing caulking and PCB caulk. 

(c) A preferred remedy, (which may include one or more approaches) for 
characterizing and addressing PCB Caulk in Primary Exposure Areas, 
Transitory Areas and Outside Exposure Areas in potentially impacted 
schools based on the results of the RI Plan and Feasibility Study ("Pilot 
Preferred Remedy"). The Pilot Preferred Remedy shall be accompanied 
by a proposed implementation schedule. 

E.	 EPA will detennine whether to accept or reject Respondents' Pilot Preferred 
Remedy or accept the Pilot Preferred Remedy with specified modifications. 
EPA will place its determinations in writing and submit them to Respondents.. If 
EPA rejects the Pilot Preferred Remedy, EPA may state its preference for one or 
more of the remedial alternatives contained in the Feasibility Study, or may 
propose a remedy not contained in the Feasibility Study. 

F.	 If EPA selects Respondents' Pilot Preferred Remedy, Respondents shall 
begin implementing the remedy immediately according to its implementation 
schedule. If EPA prefers an alternative preferred remedy, including an 
alternate implementation schedule, Respondents shall have forty-five (45) days to 
accept EPA's Pilot Preferred Remedy. IfRespondents have objections to all or 
parts of EPA's Pilot Preferred Remedy, EPA and Respondents shall consult in an 
effort to agree on a Final Pilot Preferred Remedy. Respondents may invoke 
the Dispute Resolution process set forth in paragraph 56 of this CAFO if 
agreement is not reached. Following consultation by the parties, or at the 
conclusion of the dispute resolution process, if invoked, EPA will specify a Final 
Pilot Preferred Remedy. Respondents thereafter shall implement the Final Pilot 
Preferred Remedy according to its implementation schedule. 

G.	 In order to ensure that remediation strategies can be implemented in a manner 
that reduces potential exposure to PCBs and are appropriate for any Pilot School, 
Respondents, as part of the Feasibility Study, may conduct satellite pilot studies 
o(remedial technologies or methodologies in non-school facilities before 
implementation in school building(s). 
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H.	 Following the implementation ofthe Preferred Remedy (or the Final Pilot 
Preferred Remedy), Respondents shall: 

a)	 evaluate the effectiveness of the remedy. In such evaluation, the 
following factors shall be considered: (i) pre- and post-remedy air 
and dust wipe sample analytic results in relation to the reference 
levels identified in II. B. c. (i) and (ii), above; (ii) whether post­
remedy soil sample analytic results exceed 1 ppm; (iii) reduction of 
areas of potential dennal exposure through caulk removal and/or 
encapsulation; (iv) effectiveness of enhanced cleaning or other Best 
Management Practices in reducing potential risks of PCBs; (v) the 
feasibility, potential effectiveness and cost of implementation of 
additional measures to further reduce exposures to PCB Caulk; (vi) 
site specific factors; and (vii) any other factors detennined in the 
course of the Pilot Study to be relevant to the purposes of 
evaluating the effectiveness of the Pilot Study. 

b) In the event the implementation of the Preferred Remedy (or the 
Final Pilot Preferred Remedy) is ineffective in one or more schools, 
Respondents, after consultation with EPA, shall prepare and 
implement for such school(s) a protocol for further investigation to 
identify sources contributing to still existing exceedances in air or 
dustand/or soil analytic sampling results above the reference levels 
identified in (i) and (ii), above. Such protocol may include 
measures to undertake one or more re-sampling events in any 
Primary or Transitory Area(s) where a still existing exceedance is 
identified. Such re-sampling would occur prior to undertaking any 
further soUrce investigation. The re-sampling events may take 
place after enhanced cleaning, ventilation or other measure(s) in the 
affected Primary or Transitory Area(s). If the analytic sampling 
results ofthe re-sampling event(s) are below the reference levels 
identified in (i) and (ii), above, the Respondents shall not be 
required to implement any further investigation pursuant to the 
protocol to identify potential sources, 

c)	 If the re-sampling analytic results exceed the reference levels 
identified in (i) and (ii), above, the Respondents, after consultation 
with EPA, shall prepare a "Supplemental Remedy" to address the 
exceedances. After implementation of the Supplemental Remedy, 
its effectiveness shall be evaluated in the manner, as described 
above, in (a)(i) through (a)(vii) of this paragraph. In the event the 
implementation of the Supplemental Remedy is ineffective, EPA 
and Respondents shall consult as to appropriate further actions that 
Respondents will undertake. 
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I.	 Respondents shall maintain records of their investigations, including all 
laboratory reports and data, and make such records available to EPA 
representatives for review upon request. 

J.	 Citywide Activities During the Pilot Study and Thereafter 

a.	 Best Management Practices: Within sixty (60) days following the 
effective date of the CAFO, Respondents shall submit to EPA for 
approval a Best Management Practices ("BMP") protocol for reducing the 
potential for human exposure to PCBs in all Relevant Schools Buildings, 
and a timetable for the protocol's implementation. The BMPs may 
include: 

1.	 Enhanced procedures for cleaning in all Relevant Schools; 
11.	 Protocol(s) for identifying and replacing caulking that is in poor 

condition in all Relevant Schools, or for encapsulating PCB Caulk 
with prior EPA approval; 

iii. Fact sheets for teachers, parents and students to explain the risks 
of PCB Caulk and how to avoid exposure; 

IV.	 Measures to optimize air circulation and ventilation; 
v.	 A system for tracking implementation of BMPs to ensure that the 

BMPs are being effectively performed on a regular basis; 
VI.	 Methods and procedures to be employed to convey key 

information and instructions to personnel charged with 
implementing the BMPs, and training information; 

vii. Procedures for Respondents to undertake periodic inspections of 
schools to observe implementation of BMPs; inspection reports 
shall be submitted to EPA; and 

viii. As part of its regular inspection for planning for future capital 
projects, Respondents shall inspect the condition of caulking in 
Relevant Schools, and if the caulking is in generally poor 
condition, Respondents shall include replacement or 
encapsulation in the scope of work for any capital project 
scheduled for that ·school. 

b.	 BMPs shall be developed and implemented in a manner that minimizes 
disruptions to normal school operations. Respondents intend to continue. 
to implement BMPs after completion of their obligations under this Work 
Plan and termination of this CAFO and Work Plan. 

c.	 With adequate prior notice, EPA representatives may periodically visit 
Relevant Schools to observe the implementation of BMPs and will . 
provide feedback to Respondents on the implementatio:t;1 activities. 

5 



d.	 Respondents have informed EPA that they will continue to carry out 
school renovation projects, including window replacements, in certain 
Relevant Schools. Respondents have further informed EPA that they will 
continue to comply with applicable New York State·and EPA protocols to 
minimize PCB releases during renovation work, and EPA PCB disposal 
regulations in all such projects. Respondents shall retain for six (6) years 
records of PCB testing and remedial activities carried out during such 
renovation projects, and make such records available to EPA upon 
request. 

III Stage 2 Citywide PCB Management Plan 

A.	 Within one hundred thirty-five (135) days of completing the implementation of a 
Pilot Remedy pursuant to II. F., above, Respondents shall submit a summary report 
together with appropriate backup information and data on the remediation of the 
Pilot Schools. The Report shall include a recommended Preferred Citywide Remedy 
(which may include one or more approaches) that Respondents recommend be 
utilized in a Citywide PCB Management Plan. The Report shall include a narrative 
summary of the work performed during the Pilot Study, an analysis of practices used 
in'the application of the investigatory protocols, and Respondents' conclusions on 
the effectiveness of the Pilot process. The Report should include key data 
summaries and relevant backup information. 

B.	 EPA Review and Approval of Preferred Citywide Remedy 

a)	 EPA will convene an independent peer review panel to evaluate the 
effectiveness of the recommended Preferred Citywide Remedy, as well as 
supplements or modifications proposed for consideration by EPA, and to 
make recommendations for appropriate modifications. 

b) EPA will hold a public meeting to receive comments on the Preferred 
.Citywide Remedy. 

c)	 Respondents may respond to any public comments and to the 
recommendations of the peer review panel. EPA will take Respondents' 
response(s) into account before incorporating any revisions to the Preferred 
Citywide Remedy. 

d) After receipt of recommendations and comments pursuant to (a)-(c), above, 
EPA may incorporate revisions to the Preferred Citywide Remedy. 

C.	 Developing Citywide PCB Management Plan 

a)	 Respondents and EPA shall meet to discuss implementing the Preferred 
Citywide Remedy in all Relevant Schools ("Citywide PCB Management 
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Plan" or "the Plan"). The negotiations shall last for a period of sixty days, 
.unless otherwise agreed to in writing by both parties. If agreement is reached 
on a Citywide PCB Management Plan, Respondents shall commence 
implementation of the Citywide PCB Management Plan, pursuant to the 
schedule contained in the Plan. 

b)	 While the specific details of the Citywide PCB Management Plan will be 
addressed during the negotiations, pursuant to III. C. a., above, the parties 
agree to the following principles and requirements to guide the negotiations: 

1.	 PCB Caulk is a national issue and EPA Region 2 will consider any 
national or regional policies in developing and accepting a plan for 
New York City; 

2.	 Given the large number of Relevant Schools, EPA agrees that any 
Citywide PCB Management Plan shall be structured in a phased 
manner, prioritizing work based on factors including, but not 
limited to: (i) the condition of caulking; (ii) the potential for 
exposure; (iii) the concentrations of PCBs contained in caulking; 
(iv) the ages of the children within a school building; or (v) any 
other such factors that the parties may agree are appropriate for 
prioritizing work related to PCB Caulk. 

3.	 The Citywide PCB Management Plan will not address exterior PCB 
Caulk, except in Outside Exposure Areas, unless otherwise agreed· 
to by the parties in writing. 

c)	 The Citywide PCB Management Plan shall include: 

1.	 Schedule for remedial action that maximizes health protection 
consistent with City resources and avoidance of disruption of 
school activities. 

2.	 Initial focus on,schools with the highest potential exposure risks. 
3.	 Cost-effective strategies to reduce PCB exposures. 
4.	 Reasonable testing or other methods of evaluation to characterize 

PCBs in Relevant Schools to help set priorities for remediation. 
5.	 Reduce potential PCB exposures through BMPs, encapsulation or 

removal of caulk. . 
6.	 Where necessary for risk reduction, investigation of potential 

significant non-caulk sources and appropriate remedial action. 
7.	 A Citizens Participation Plan containing steps to inform and 

obtain input from the public concerning the Citywide PCB 
Management Plan and its implementation. The Citizens 
Participation Plan shall include a document repository, public 
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V 

infonnation sessions, opportunities to comment on draft reports, 
fact sheets, and an implementation timetable. 

d.	 If agreement is reached on a Citywide PCB Management Plan, 
Respondents shall commence implementation of the Citywide PCB 
Management Plan, pursuant to the schedule contained in the Plan. 
If an agreement cannotbe reached on a Citywide PCB Management 
Plan, Respondents shall have no obligation to implement a Citywide 
PCB Management Plan under this CAFO and Work Plan, and EPA 
may exercise its rights to bring enforcement actions under TSCA or 
other applicable law for PCB violations in New York City public 
schools. 

IV Reporting. 

A.	 Beginning one hundred thirty five (135) days after the effective date of the CAFO, 
Respondents shall submit quarterly progress reports to EPA ("Quarterly Reports") no later 
than the 15th day of the month immediately following the end of the quarter. The Quarterly 
Reports shall include narrative descriptions of activities and work perfonned during the 
reporting period, and projected future work. As appropriate, the Quarterly Reports shall 
include current information on the Pilot Study, BMPs and the Citywide PCB Management 
Plan. 

Scheduling Changes 

A.	 EPA acknowledges that scheduling certain events under this Work Plan may be impacted by 
normal school activities. EPA also acknowledges that there is the potential that some 
testing and remedial work in the Pilot School Buildings can only take place during the 
summer vacation period. Thus, EPA's and the Respondents' Project Coordinators may 
agree to changes in the scheduling of events under this Work Plan. Any such changes shall 
be approved in writing by EPA Region 2's Director, Division of Enforcement and 
Compliance Assistance. EPA shall not refuse any reasonable request for a modification of 
the Work Plan schedule if such request is demonstrably based on the interference with 
normal school activities. ! 
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